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Pursuant to A.R.S. 8 40-253 AT&T Communications of the Mountain States, Inc. 

(“AT&T”) hereby applies for rehearing of Decision No. 68292, and alleges the following 

grounds in support of the application. 

1. Decision No. 68292 violates the First Amendment of the United States 

I Constitution and Article 2, section 6 of the Arizona Constitution by imposing what is 

effectively an “opt-in approval” structure (nominally referred to as “opt-out approval 

with verification”) for the use and dissemination of Customer Proprietary Network 

Information (“CPNI”). The verification requirement contained in rule 14-2-2108 is not a 



narrowly tailored restriction on speech generated by a careful weighing of the costs and 

benefits attributed to the restriction.’ 

2. Decision No. 68292 is unreasonable and contrary to law insofar as the 

record gathered by the Commission to support this rule-making clearly demonstrates that 

there has been no misuse of CPNI and no particular threatened harm to Arizona 

consumers. Simply alleging the possibility of access to information about customer 

telephone use is not sufficient justification for restricting commercial speech for it is not 

based on an identified harm. The Commission has not identified any misuse of CPNI in 

its various filings in this docket. 

3. Decision No. 68292 is unreasonable and contrary to law insofar as it 

incorrectly requires a carrier to notify a customer that information concerning “received 

calls” is CPNI, rather than correctly informing consumers that CPNI belongs to the 

person making the call. 

4. The Arizona Corporation Commission (“Commission”) has exceeded its 

constitutional and statutory authority in promulgating these rules restricting the use and 

dissemination of CPNI. 

5. The Arizona CPNI rules adopted by Decision 68292 constitute an arbitrary 

and capricious interpretation of the controlling provisions of 47 U.S.C. 0 222 and are 

impermissible because they violate the First Amendment of the United States 

AT&T incorporates here by reference the comments and objections to the 
proposed CPNI rules filed by AT&T dated May 14,2004, and AT&T’s Comments on 
Staff‘s Second Draft - Proposed CPNI Rules dated August 27,2004. 
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Constitution and are preempted under 47 USC sec 222, and the Supremacy Clause, 

Article 6, clause 2 of the United States Constitution. 

6. The following specific rules are unreasonable and/or contrary to law: 

a. Arizona R14-2-2103 and R14-2-2104 because they conflict with or 
are more burdensome than the rights and obligations contained in 47 
C.F.R. 2007(b)( 1) & (2) as applied to a carrier sharing CPNI among 
agents, affiliates, joint venture partners and independent contractors. 

b. Arizona R14-2-2104(E) as it requires a carrier to demonstrate that 
“opt-in approval” has been given, but sets no time limit for retaining 
and storing such records evidencing the approval. The FCC requires 
a carrier to keep records of approval for one year. 47 C.F.R. 
94.2007( a)( 3). 

c. Arizona R14-2-2105(A)(8) insofar as it requires a carrier to post 
CPNI notice on the company web-site. This requirement is 
unnecessary and unreasonable because a carrier’s request to use 
CPNI must, by its nature and by rule, be directed to the individual 
consumer. 

d. Arizona R14-2-2105(B) and (C) because they unreasonably require 
additional and extraordinarily costly mailings and/or electronic 
communications to customers that will directly and substantially 
increase costs to consumers affected by the rule-making. The 
Commission has shown no evidence of a corresponding benefit to 
consumers. The notice requirements contained in R14-2-2105(B) 
are inconsistent with and contrary to 47 C.F.R. 64.2008(~)(5) & (6) 
and 64.2008( d)( 3)( iv) . 

e. R14-2-2103 8z 2-2108 because the meaning and application of “opt- 
out approval” is contrary to and inconsistent with the meaning and 
application of 47 C.F.R. 64.2003(i). 

f. R14-2-2109 as it unlawfully restricts commercial speech under the 
First Amendment of the United States Constitution and Article 2, 
section 6 of the Arizona Constitution and contradicts the opt-out 
approval mechanism permitted under the federal CPNI regulations. 

g. R14-2-2110 imposes an annual customer notification requirement 
that will be an enormous burden for carriers because systems do not 
currently exist to produce annual reports on individual CPNI 
elections. R14-2-2110 does not allow this annual reminder to be 
included in the customer’s bill. No evidence in the record supports 
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this costly requirement and it will undoubtedly confuse customers 
who will very likely receive an annual reminder of their “opt-out 
approval” selection the same month they fall out of the opt-out 
approval category for failure to complete the verification. Once the 
year elapses, this “reminder” is inaccurate. This requirement 
contradicts the FCC’s requirement that opt-out customers be 
reminded of their CPNI status every two years. 47 C.F.R. 
8 64.2008(d)(2). 

h. R14-2-2112 and R14-2-2008 are irreconcilable in application 
because opt-out approval does not remain in effect until the 
customer revokes or modifies or limits such approval if verification 
is not obtained within one year. 

For the above reasons, AT&T requests that the Commission grant a rehearing with 

respect to Decision No. 68292 and that, upon rehearing, the Commission issue an order 

confirming the Commission’s commitment to “adopt, incorporate and approve as its 

own” the federal CPNI rules in Arizona. 47 C.F.R. 64.2001 through 2009. That order 

would also withdraw the Arizona CPNI rules and would notify Arizona citizens that, after 

careful study and numerous public hearings, the Commission has concluded that Arizona 

citizens are well served by the current federal CPNI rules and that the Commission is 

available and prepared to enforce and apply those rules in Arizona to the full extent of its 

jurisdiction. 

Dated this gfh day of December, 2005. 

OS&OI&N MALEDON PA 

B 
Jqfh S. Burke 
&born Maledon, P.A. 
2929 North Central Avenue, Suite 2100 
Phoenix, Arizona 850 12-2794 

jburke@omlaw.com 
(602) 640-9356 

Attorneys for AT&T Communications of the 
Mountain States, Inc. and TCG Phoenix. 

4 

mailto:jburke@omlaw.com


. .  

David J. Miller 
Senior Attorney 
AT&T Law & Government Affairs 
795 Folsom Street, Room 3107 
San Francisco, CA 94107 
(415) 442-5509 (voice) 
davidjmiller @att.com 
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CERTIFICATE OF SERVICE 

I certify that the original and thirteen copies of AT&T'S APPLICATION FOR 
REHEARING OF DECISION NO. 68292 in Docket No. RT-00000J-02-0066 were hand 
delivered on December 5,2005, to: 

Arizona Corporation Commission 
Utilities Division - Docket Control 
1200 W. Washington Street 
Phoenix, Arizona 85007 

and a true and correct copy was hand delivered on December 5,2005, to: 

Maureen Scott 
Legal Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Lyn Farmer, Chief Administrative Law Judge 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Ernest Johnson, Director 
Utilities Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Christopher Kempley 
Legal Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

and a true and correct copy was sent by U.S. Mail, postage prepaid, on December 5,2005, to: 

Michael W. Patten 
Roshka Heyman & DeWulf, PLC 
One Arizona Center 
400 E. Van Buren Street, Ste. 800 
Phoenix, AZ 85004 

Tom Campbell 
Michael Hallam 
Lewis and Roca 
40 N. Central Avenue 
Phoenix, AZ 85004 

Jon Poston 
ACTS 
6733 E. Dale Lane 
Cave Creek, AZ 8533 1-656 1 

Michael M. Grant 
Todd C. Wiley 
2575 E. Camelback Road 
Phoenix, AZ 85016-9225 

Timothy Berg 
Theresa Dwyer 
Fennemore Craig, P.C. 
3002 N. Central Avenue, Ste. 2600 
Phoenix, AZ 85012-2913 

Cindy Manheim, Senior Regulatory 
Cingular Wireless 

7277- 164'h Avenue NE 
Redmond, WA 98052 

RTC- 1 
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Scott Wakefield 
Daniel Pozefsky 
Residential Utility Consumer Office 
11 10 W. Washington Street, Ste. 220 
Phoenix, AZ 85007 

Steven J. Duffy 
Isaacson & Duffy P.C. 
3101 N. Central Avenue, Ste. 740 
Phoenix, AZ 85012-2638 

Bradley S. Carroll 
Cox Communications 
20402 North 29th Avenue 
Phoenix, AZ 85027-3 148 

Gregory Kopta 
Davis Wright Tremaine 
2600 Century Square 
1501 Fourth Avenue 
Seattle, WA 98101-1688 

Thomas Dixon 
WorldCom, Inc. 
707 17th Street, Suite 2900 
Denver, CO 80404 

Teresa Ono 
AT&T 
795 Folsom Street, Room 2147 
San Francisco, CA 94107-1243 

Senior Counsel 
Covad Communications Company 
7901 Lowry Boulevard 
HQK02D84 
Denver, CO 80230 

A1 Sterman 
Arizona Consumers Council 
2849 East 8th Street 
Tucson, AZ 85716 

Jeffrey W. Crockett 
Snell & Wilmer LLP 
One Arizona Center 
Phoenix, AZ 85004-2202 

Curt Hutsell 
Citizens Communications 
4 Triad Center, Ste. 200 
Salt Lake City, UT 84180 

Teresa Tan 
WorldCom, Inc. 
Department 9976 
201 Spear Street, 9th Floor 
San Francisco, CA 94105 

Rich Kowalewski 
Sprint Communications 
100 Spear Street, Ste. 930 
San Francisco, CA 94105-31 14 

Norm Curtright 
Maureen Arnold 
QWEST Communications, Inc. 
4041 North Central Avenue, 1 1" Floor 
Phoenix, AZ 85012 

Michael Bagley 
Director of Public Policy 
Verizon Wireless 
15505 Sand Canyon Avenue 
Irvine, CA 92618 

Jacqueline Manogian 
Mike Hazel 
Mountain Telecommunications 
1430 Broadway Road, Suite A200 
Tempe, AZ 85282 

Alltel Corporation 
Legal Department 
1 1025 Anderson Drive 
Little Rock, AR 72212 

7 



t . 

Teresa Reff 
Global Crossing Services 
1080 Pittsford Victor Road 
Pittsford, NY 14534 

Nancy L. Davis 
General Counsel 
Verizon Wireless 
15505 Sand Canyon Avenue 
Irvine, CA 92618 

Stephanie L. Boyett-Colgan 
Qwest Legal Department 
1801 California Street, Suite 5100 
Denver, CO 80202 

- 

Western Wireless Corporation 
Legal Department 
3650 131st Avenue SE, #600 
Bellevue, WA 98006 

Rex Knowles 
xo 
11 1 East Broadway, Ste. 100 
Salt Lake City, UT 841 11 

T-Mobile USA, Inc. 
Legal Department 
12920 SE 38th Street 
Bellevue, WA 98006 

Laurie Itkin 
Director, Government Affairs 
Leap Wireless/Cricket Communications 
10307 Pacific Center Court 
San Diego, CA 92121 

Amanda Nix 
Western Wireless 
2001 NW Sammamish Road 
Issaquah, WA 98027 
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